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Mr, Chairmen, Members of the Committee;

We deepiy appreciate your invitation to testify here today.

At the outset, Mr. Chairman, we would like to comment directly
on a matter that Members of this Committee undoubtedly already have very
much in mind -- namely, that the institutions we represent have a clear
self-interest in seeing that the financial affairs of New York City and
' New York State are stabilized. By the simple fact of location and our
financial responsibilitj to the community we are deeply involved in the
life of City and State. It is common knowledge, of course, that we and
other major New York City banks own substantial totals of New York City,
New York State, and New York State agency securities -- totals that have
been enlarged in the course of efforts over many months to contribute to
a solution of difficulties. Because of that, we appreciate that almost
anything we say about the ﬂéw York situation may be deemed to be self-
serving. We also appreciate that, as & practical matter, there is little
we can say to dispel such a view on the part of any wbho may hold it.

Nevertheless, Mr. Chairman, we would like to state formally
and for the record that narrow self-interest related to our portfolio
holdings is not the reason we are here today. The banks we represent are
healthy institutions whose soundness has not been Jeopardized by the

acquisitions that have been made of City snd State securities.
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If they are unable to restore the financial integrity of the City's

government, default will naturally follow.

At that point, the Federal Government does have an obligation to
the rest of the country to take steps to minimize the impact on the
ecohomy of the inability of the elected leaders of New York

to manage their own financial affairs. Then, and only then, will

I be willing to have the Federal Government intervene,




THOUGHTS ON NEW YORK CITY SITUATION

Recent reports indicate that attitudes about whether
or not the federal government should provide some
form of assistance to New York City are fluid--in
the Congress, in the media, and with some of the
public interest groups.

The scare tactics being used by New York City and state
officials, as well as some of the New York banks holding
substantial amounts of the New York City paper, are
largely responsible for this. Principal arguments
revolve around the consequences the New York City A
situation could have on the economy of other state and
local govermments and, in fact, on the strength of the
U.S. dollar abroad.

This climate has been developing over the last 10 days
during a period when some of the backers and supporters
of the President's position against aid to New York City
are becoming fearful that they may be out on a limb if
they continue to firmly oppose any sort of federal aid.
The primary cause of this probably is related to certain
statements reported and attributed to high-level administration
officials who are saying that the President is reviewing
his position and keeping all of his options open, and
that he would approve legislation if enacted by the
Congress.,

To keep current supporters of the President's position
locked and to do an adequate job of explaining the '
President's position, the following steps should be
considered:

1. Media: A quick wrap-up should be done to identify
which columnists have written pro or con pieces on
aid to New York City. Those who haven't written to
date should be contacted to explain the President's
position and indicate that he remains firmly opposed
to any aid.

Similar activities should be conducted with

editorial boards of papers across the country.

A press plan should be laid out for Ron Nessen, Bill
Simon, Bill Seidman, and others to get the story
moving around towrn . that the President is still dead set
against any aid.
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The Congress: Hard-rock supporters of the President's
position, as well as probable supporters, should be
contacted and told that the President is dead set
against aid, This is critical, as the probables, as
well as some of the fence-sitters, may start moving
over to the other side if our position is not clear
to them, as they continue to be lobbied heavily by
unions and other groups. Treasury and others

should prepare floor speeches for use by members of
the House and Senate on why we oppose aid and the
fact that the only people who will benefit from it
are the New York City politicians and speculators
who have been buying New York City bonds. One or
two effective members in each House should be
dentified who can be worked with in the weeks and
months ahead to carry the President's position.

Public Interest Groups: Public interest groups are
increasingly restless as they see continued
speculation that the President's position may be
changing. Most have taken public positions which
essentially say that the federal government should
assist with needed credit during a financial :
emergency only if it is apparent that the municipality
and the state government have exhausted all
constitutional, legal, and fiscal remedies

available under their respective authorities.

Privately these groups have big problems with any

aid to New York City. They fear that if some form

of federal guarantee is given to New York bonds, this
would increase their attractiveness to investors and
thereby further dry up investor interest in the bonds
of other municipalities and states.

Presidential Activity: The key element to each of

the above suggestions is the President's announcing
again publicly in the next 10 days his firm opposition
to financial aid to New York City and the rationale

for his action. This is the only way in which we

can get people to seriously focus on the President's
opposition in view of the high administration officials'
statements of recent days. '
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ADMINISTRATIVELY CONFIDENTIAL-EYES ONLY
PONTCIPAL FINANMCIAL ADJUSTMENT PROCEEDIMGS AND
SUCZ:“Z:D DEVISICNS

Type and Scope of the Proceeding

S

A.

The present provisions of the Bankruptcy Act
dealing with municipal debt adjustment are
found at 11 U.S.C. §§ 401-403, Bankruptcy
Act Sections 81-83 (Chapter IX).

1. Chapter IX allows the voluntary filing of
a petition by a city, town, county, watexr
district, school district, port auvthority,
or similar municipal bodies.

2. Chapter IX has been found to be comstitu-
tional in that it permits only voluntary
filings where not pronibited by the State.
See United States v. Bekins, 304 U.S. 27
(1938). ' :

Chapter IX should bes left intact in order to
miniize the effect of a new chapter on the
finances of small municipalities or their sub-
entities; a new chapter modeled on Chapter IX
should be proposed,

1. ‘fhe new chapter should be made applicable
only to cities with a population of over
1,000,000 residents. (This figure could
be 1d3uscod upward to minimize the effect
of the proposed legislation om certain
cities.)

2. There is no constitutional lmpedlment to
50 streamlining the class of debtors affected
by the proposed legislation so as to atffect
only a very small percentage of large cities.
Hanover National Bank v. doyes, 186 U.S. 181
at 188 (1902).
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3, Subentities of a municipality that qualific
as one of thz class of dzbtors benefited b;
the statute sthould be pe,“Lptcd to file a
petiticn in oxder to maximizz the effective-
n2ss of a plan of composition; howsver, such

-.-l-,
a €iling should not be nmandatory s¢ as to
avoid the complication ci including iunde-

ic i
pendently solvant districis, authoritlies, eic.

Jurisdictional Aspects of the Procesding

A.

The present Act allows no interference with the
sovareignty of the States or their politkical
subdivisions; a provision to tnis effect should
be included in any proposad revision of munilcipal
financial adjustment proce edings. See 11 U.S.C.

§ 403(c)(1). A

1. Constitutional considerations: Congkosoional
authority to leg:t.slaa.Q under Article Y, Section
8, c¢l, 4 is restricted by the prcv1alcns o=
thh Tenth Amendment,. A coastitutional barrier
is presented should any proposed statutory .
provision so interfere with State soversignty
as to deny the State's right preserved under
the Tenth Amendment to control its own fiscal
nffalrs.

Ash*on v. Cameron County Irrigation
ict, 298 U.S. 513 (1935) and United

.
'ates v. Bekins, 304 U.S. 27 ({1938).

h. Since rnvolunta proceadings against a
municipal corporatlcn‘ULthout State con-
sent are not contemplatad, we forasse no
impediment to the proposed statutory
provision presanted by the Tenth Amend-
.ment.

2. State consent to proceedings undasritaken pur-
suant to the proposed statutory provisions
‘should be explicitly provided for in the
statute, ‘ '
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Part II, Sept. 6, 1873
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A provision specifically stating that the
chapter does not impair or limit laws governing
the use of Federagl funds should bea addad.

10

The present Chapter prov

vides that the plan
itself camnot reguire actions by the debitow
which are unlowful, 11 U.S5.C. § 403(e)(d).

The present” Chapter does not specifically
deal with the treatment of Federal funds
during the proceedings and this silence
should be clarified. (Mote Art. 5 General
Municipal Law § 99-h (YMcKinney 1974 supp.)).

There should be no provision for trust teas!
avoidance powers.

1’

All other bankruptcy proceedings provide for
the avoidance of: (1) prefential transfers
within four months of bankruptey, (2) fraud-
ulent conveyances in certain circumstances,
and (3) liens obtained within cextzin periods.
See 11 U.S.C. §§ 96, 107 and 110 designed to

‘enhance equitable distribution of the debtor's

assets.

lankruptey authorities favor the exclusion of
“uch remedies ln municipal debt adjustment
proceadings. See the proposed bills citad
supras 5 Collier oxr Banmkruptey 4 81.27

a. Such avoildance powers may constitute in-
terference with the governmental and
fiscal affairs of the debtor in contra-
vention of the Tenth Amendment, discussed
supra.

b. Such powers would complicate the pro-
ceedings.

c. Since there are” usually provisions pre-
venting a judgment creditor from obtaining
a judgment lien agalnst z munitipality,
some of tha avoidance powers are unneces-

sary. C£. 7B McKinney's Consolidated Laws
of Rew York Ann. CPLR 5203(a)5
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The duration of the bankruptcy court's juris-
diction should be clarified.

1. The present Act contains no provision on this
point,

2. Couwmentators have sugzested zetention
jurisdicticn until the court is satisfizd
that the plan is successfully in coperation.

See e.g., Ceorge H. Hemoel, "An Evzluation

of lunicinal Bankruptey Laws and Procedures

Journal of Finance Vol. XXVIII MNo. 5 p. 1JJJ,

Dacember 1973,
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The binding effect of the proceadings on creditors

should be clarified,

1. The present Act provides that &l creditors,
wirether securad or unsecured, and whether oxr
not their claims are filed or allcwed, are
bound by the provisions of the confirmed pian
(11 U.S.C. 403(£)). Thexefore, they cannob
challenge the plan outside the proceedings.

2. As in present Chapter X proceedings, this
provision should be clarified to apply to un-
scheduled creditors without notice of the
proceedings. See 11 U.S.C. § 624(1).

3. TI'vresent Chapter IX provides for a discharge
of all debts dealt with in the plan and
there is no exception for unschaduled
creditors without nctice, as is the case In
ntraight bankruptey and Chepter XI pro-
cecedings. ' '

. Provision for the discharge of unscheduled
- debts, together with a provision providing
for a totally binding plan, has proved con-
stitutional in the Chapter X context. Sece
6A Collier, supra ¥ 11,18,

.
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1. The presznt Chapier allcws thez bankruptcew
couxrt digerziicn 1n graaniinz such a stay.
'ne Chapter also allows ihe filing of =z
pDLLrlon seeking a stay by a municipality
which is attempting to enter Chapter IX but

which has not completed 2ll requirements for

filing a petition to enter Cnaocor IX. 1l
U.S.C. 403(c).

2. Tha stay would bz granted without hearing and
those sesking relief from thz stay must pro-
ead aifirmatively in the bankruptcy court.

a. Such a provision avoids delay and
is necessary where the debtor has
_ _ no power to avoid liens already
- o obtained. :

' b. The Wew Bankruptcy Rules provide for
sucih a stay, as do the above mantlonad
bills now before Congress.

TIT. Operation of the Proceeding

A. The rvequirements of a petit
pruauedlno should be modif

1. ‘'fhe present Chaptexr equ 2s the debtor to
File a petiticon alleging in solveﬂcy and the
petition must be ac»o pmanied by a pilan of
composition toat has bee- zcceptad by credi-
tors owning 51 percent of the outstanding debt
of the municipality. A list of all kaowm
creditors must also be attachead.

2. The 51 percent requiremant is not constitutionally
mandated, Se2 Henover NMational Bank v. Moyses,
supra;.Camobell v, Alleghany Corp. 75 F.2d 947,
934-955 (4th Cir. 1935), cert. denied 296 U.S.
581.
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Several cowmentators have suzgested re-
ducing the 51 poercent requirement and bokth
proposed bills eliminate it enkirely. ‘The
toital elimination of the 2rior aceceptance
requivement is desirab

o T ™

a. Tha petirion would mzrely stace that
tha city is urnavle to meet its debis
as they maturad. S. 235 § 9-202.

b. A list of creditors could be filed with
the petition or at a time the court

[ Sl

directs, See §. 235 § 9-301.

¢. Rather than requiring cred
answer the petition, as in 11 U.
£D3(b), creditors opposed should
affirmatively challenge t©
See S. 233 § 9-203.

The present provisions classifying creditoxs
should be retained.

>1.

Chapter IX now provides for the modification
or alteration of the rights of creditors
generally; secured, unsscurad, municipal
bondholders, and holdexrs of bonds to be paid
out of special assessmenits, revenues, taxges,
cte,, 11 U.S.C. § 403,

H
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more, Chanter X nhas
even though vested v
even sacured creditor
6 Collier, supxa, ¥ O.
of Prima Co., 88 ¥.2d4
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2 fen
zats are affected and
s may be suboxrdinated.

and § 3.253 Maktex

1
385 (7th Cir. 1937).

The xequirements for confirmation of the plan
should bz revised, -

1»

Presently, Chapter IX rezguires that credi- -
tors owning two-thirds of the claims in a
class whose claims have been filed and
allowad and affected by the plan mast con-
sent to the plan. L S

-7 -




2. ‘fnere is no counstitubional wcason rorT
the two-thirds reguiremeakb. S. 235,
§ 9-307(c) sugyests majority approval

only.

3. A revision requiriung only majocity approval
vould ceatributz o the iikelibood of accep-
tance and eliminate soms delay,

&, Chapiexr IX provides for sepavatzs classes of
craeditors; thoses entitled to priority (fox
example, the United States Government),
unsecured craditors generally, and secured
creditors,

a. Secured creditors are not in one class

' but in saaarate classes, defined accord-
ing to thz property upon which they have
liens. 5 Collier, supra, § 8L.15. For
example, bondholders with liens on
specific revenue would .constitute
'S°p rate classes, definad gccoxrding

tha particular bond issue involved.

Tnxs coincides with general State laﬂ.
See e.g., N.Y, General Municipal L
Art, 14-C § 407. (McXimneys 1974).

b, If any class of creditors affected by the
plan in a material way did not accept_tha

plan, Chap t r IX requires that they be .
. paid in full o or that their liens ba pro-
. tected. 11 U.S.C. § 403{d).

¢, In order to accelarate confirmation of
the plan, a time liamit for acceptance
should b2 established., Hempel, supra,
suggzests S0 days. i

, Chaoter IX proceedings are handled by

¢ District Court Judge rather than by the bank-
ruptcy judge, as in Chapter X. There appears to
be reason to revisz this, ‘

- 8 -




Iv.

Miscellanzous

Any disruptive effects of the propos2d cnapter might
be reduczd by tha inclusion therein of a specific pxo-
vision for thz limized duration of such proczedings.


























































































































